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OP1 NI ON

Fr anks. J.

In this action to enforce visitation rights by the
pat ernal grandparents, the Trial Judge ordered visitation and
t he not her has appeal ed.

The child was born on April 3, 1993, and on June 20,
1994, the paternal grandnother filed a petition for
visitation. On Septenber 20, 1994, the Trial Judge entered an
order follow ng an evidentiary hearing, wherein he detern ned:

that the mnor child, Emly G Phillips, dob 4-3-93,

suffers fromparticular and severe nedi cal problens,

and is not a child that can be renoved fromthe hone
of the respondent and her grandnother, Ms. Ransom



Hal | . However, the Court does find that the
petitioners, being the fraternal grandnother and
father of the child should be granted one hour of

visitati on each week at the hone of Ms. Hall in
order to attenpt to establish a relationship with
the chil d.

On July 13, 1995, the appellants’ brief infornms us
that the Court ?reheard the matter? and a ?final order? was
entered on July 19, 1995, and provided, inter alia ?that the
petitioner should be awarded visitation of the m nor child,
Emly G Phillips, dob 4-3-93 from9:00 a.m until 1:00 p. m
on Saturday, every other week.? This order was stayed by the
Trial Court, pending an appeal, and the nother insists the
evi dence preponderates against the Court’s finding that
visitation with the paternal grandnother is in the best
interest of the mnor child.

T.C. A 836-6-302 establishes the right for
grandparents to visit with grandchildren upon finding by a
court of conpetent jurisdiction ?that such visitation rights
woul d be in the best interest of the minor child.?

At the trial on July 13, and during the direct
exam nation of the grandnother, the Court interposed:

| didn’t see we had any need to sit here and rehash

everything we had gone through before and we had,

and all the testinony that was started here was
everything that | had heard and, you know, absent
anything to the contrary I just didn't see the need
to do it all over again.

| understand the respective positions of both
sides. | know after we heard this the last tinme |
talked to Dr. Puckett about the child s nedica
condition and he infornmed nme that there was not hing

about the shunt that would prevent the other
grandnot her from having the child with her just as

This case does not involve married parents. See Hawk v. Hawk, 855
S.W2d 573 (Tenn. 1993).



long [sic] the child was taken care of, and he
couldn’t see any harmin that.

The evidence in this record preponderates against the Tri al
Judge’ s decision, and we vacate. T.R A P. Rule 13(d).

It was highly irregular and inproper for the Trial
Court to consult an expert witness ex parte, and rely on that
information in making his judgnent. The basis to authorize
the Court to consult an expert is found in Rule 706, Tennessee
Rul es of Evidence, and the Court nust scrupul ously foll ow that
rule. Also see Dover v. Dover, 821 S.W2d 593 (Tenn. App
1991).

The parties are entitled to make an orderly
presentation of all of their evidence and it is the Court’s
duty to decide the factual issues fromthe evidence presented
in Court.

Accordi ngly, the judgnent of the Trial Court is
vacated and the cause renmanded for a newtrial. |In view of
the circunstances presented, we believe this is an appropriate
case for a guardian ad litemto be appointed for the m nor
child before there are further proceedings in the Trial Court.
Accordi ngly, upon remand, the Trial Judge will appoint a
guardian ad litemfor the child and proceed in accordance with
thi s opinion.

The cost of the appeal is assessed to the appellant.

Her schel P. Franks, J.



CONCUR:

Houston M Goddard, P.J.

Charl es D. Susano, Jr., J.



